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Dear Mayor Schaaf, President Reid and Members of the City Council, and City 
Administrator Landreth: 

I. Background 

It has come to our attention that some City officials, including individual 
Councilmembers, may believe they hold the attorney-client privilege when the City 
Attorney provides them confidential advice and therefore, an individual Councilmember 
or other City official can waive the privilege and authorize the City Attorney to disclose 
such advice to the staff, members or staff of a City board/commission, the City official's 
personal attorney, or the media or other member of the public. 

We also reiterate the longstanding established law that precludes disclosure by 
any City official/employee (including individual City Councilmembers, the Mayor, the 
City Attorney, or the City Administrator) of advice and information they receive in the 
form of confidential closed session reports/writings and/or closed session 
discussions/legal advice unless the Council passes a motion in open session waiving 
the attorney-client privilege and closed session confidentiality. 

This public legal opinion memorializes the role of the City Attorney under the City 
Charter, the ethical rules that bind attorneys who practice law in the State of California, 
and the duty of City officials and employees to maintain privileged and confidential 
information until the holder of the privilege waives the privilege. This is a public opinion 
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as it interprets the powers of the respective branches/offices (separation of powers) of 
our municipal government under the City Charter. Like other public legal opinions, this 
opinion will be posted on our website. 

II. Questions and Brief Answers 

Question No. 1: 

Is confidential legal advice that the City Attorney provides to the City Council or 
to a City official, including an individual Councilmember, the City Administrator or the 
Mayor, protected by the attorney-client privilege? 

Brief Answer: 

Yes. The City Attorney is the sole attorney for the Mayor, City Council, and City 
departments 1 in their official capacities pursuant to Charter section 401 (6). The City 
Charter requires that the City Attorney provide written legal opinions upon written 
request of, and advice on legal matters referred to, the City Attorney, the Mayor, City 
Council and City departments, boards and commissions. Importantly the City Charter 
further mandates that the City Attorney assert and maintain the attorney-client privilege 
pursuant to state law. (City Charter§ 401 (6).) 

Question No. 2: 

Does the individual City official hold the privilege when the City Attorney provides 
him/her confidential advice? 

Brief Answer: 

Individual Councilmembers do not hold the attorney-client privilege when the 
City Attorney provides them advice. The City Attorney provides confidential and 
privileged advice to individual Councilmembers as noted in the response to Question 
No. 1 above; but the Council, not the individual Councilmember, holds the privilege. 
Accordingly, when the Council has a need to know the information, the City Attorney 
has a duty to provide the Council the confidential advice it gives to an individual 
Councilmember. Thus, the City Attorney can disclose confidential advice to a member 
of the public (e.g., the media or a City Councilmember's personal attorney) or a City 
board/commission only if the City Council waives the privilege. 

1 
The City Charter provides an exception for departments that have express authority to retain their own 

counsel , such as the Port Department and the Port Board of Commissioners. (City Charter §§401 (6) and 
706(20) .) 
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The answer is the same with respect to advice the City Attorney provides to the 
Mayor, City Administrator or other City officials regarding policies, laws or regulations 
when the Council has a need to know the advice. However, City officials (other than 
Councilmembers), City departments or boards/commissions may become independent 
clients of the City Attorney when they possess authority to act independently under the 
Charter. 

Question No. 3: 

May a City official, including the Mayor, City Administrator, City Attorney, an 
individual Councilmember, or a City employee disclose confidential information he/she 
receives in the form of closed session reports/writings or discussions/legal advice? 

Answer: 

No; the City Council holds the privilege with respect to (1) the City Attorney's 
written or oral legal advice/opinions addressed to the City Council and (2) closed 
session reports and discussions/legal advice. Such confidential communications may 
not be disclosed to the public, to City boards/commissions, to City officials other than 
those who are identified as recipients of the information or who have a need to know 
such information, unless the City Council passes a motion or resolution in open session 
waiving the attorney-client privilege or closed session confidentiality. 

Ill. Analysis 

A. The City Council holds the privilege with respect to attorney-client 
privileged communications to individual Councilmembers 

Under the City Charter, the City Attorney is the legal counsel to the Mayor, City 
Council and all City departments, agencies, and commissions, including Charter
created boards and commissions like the Public Ethics Commission (PEC), the Police 
and Fire Retirement Board and the Police Commission. (City Charter§ 401 (6) .) (But 
see exceptions noted in Footnotes 1 and 2.) The Charter also requires that the City 
Attorney provide advice to the Mayor, individual City Councilmembers, the City 
Administrator, and other City officials and employees. (City Charter§ 401 (6).) 
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However, when the City Attorney provides advice, the City Attorney's client is the 
City itself; the City Attorney is the sole person authorized to represent the City, City 
officials in their official capacity, 2 and all City departments except those departments to 
which the Charter grants independence. Section 401 (6) of the Charter, entitled "Powers 
of the City Attorney," provides: 

The City Attorney shall serve as counsel to the Mayor, City Council, 
and each and every department of the City, except departments 
specifically enumerated by this Charter as an independent department of 
the City, in their official capacities pursuant to state law and the Charter.L 
and as counsel, shall assert and maintain the attorney-client 
privilege pursuant to state law. He or she shall advise all officers, 
boards, commissions, and other agencies of the City on legal 
matters referred to him or her and shall render written legal opinions 
when the same are requested in writing by the Mayor or a member of 
the Council or the City Administrator or any other officer, board or 
commission of the City. He or she shall draft such ordinances, 
resolutions, contracts and other legal documents as directed by the 
Council or requested by the Mayor or City Administrator or any official 
board or commission of the City. He or she shall act as Counsel in behalf 
of the City or any of its officers, boards, commissions, or other agencies in 
litigation involving any of them in their official capacity. He or she may, 
whenever a cause of action exists in favor of the City, commence legal 
proceedings, subject to ratification by the City Council, when such action 
is within the knowledge of the City Attorney, or, he or she shall commence 
legal proceedings when directed by the City Council. He or she shall pass 
on the form and legality of all contracts of the City before the same are 
executed. He or she shall not settle or dismiss any litigation brought for 
the City nor settle any litigation brought against the City which may be 
under his control unless upon his written recommendation he or she is 
authorized to do so by the Council. He or she shall administer the office of 
City Attorney, and shall have the power to appoint, discipline and remove 
all officers and employees of his or her office subject to the provisions of 
Article IX of the Charter. The Council may empower the City Attorney, at 
his or her request and without regard to the provisions of Article IX, to 
employ special legal counsel, and he or she shall have the power to 
appoint appraisers, engineers and other technical and expert services 
necessary for the handling of any pending or proposed litigation, 

2 The Charter provides only a few exceptions. Thus the Port Commission of the Port of Oakland has 
independent authority to employ its own counsel and to act independently of the City Council in reaching 
decisions for the Port. (Charter§ 706(20).) 
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proceeding or other legal matter. Upon the City Attorney's 
recommendation and the approval of the Council, when he or she has a 
conflict of interest in litigation involving another office of the City in his 
official capacity, such other officer may retain special legal counsel at City 
expense. (Emphasis added.) 

This Charter provision is consistent with the ethical rules that bind government 
attorneys. "[A]n attorney for a governmental entity usually has only one client, namely, 
the entity itself, which acts through constituent sub-entities and officials .... " Cal. State 
Bar Com. Prof. Responsibility, Formal Opn. No. 2001-156, 2001 CA Legal Ethics Ops. 
LEXIS 5, *7 ("State Bar Opn."); see also Cal. Gov't Code§ 41801 ("The city attorney 
shall advise the city officials in all legal matters pertaining to city business.") ; Rules Prof. 
Conduct, Rule 3-600 ("Organization as Client"). 

In a closely analogous setting, the California State Bar Committee on 
Professional Responsibility and Conduct reviewed the authority of the City Attorney for 
the City of Prosperitl, which like Oakland has a Charter that "requires the city attorney 
to provide advice on legal questions to the mayor and city council." State Bar Opn., 
supra, at *14. The State Bar Committee concluded that under the charter, the City 
Attorney had a single client- the City- regardless of who was the direct recipient of the 
advice. 

The charter is a legislative enactment which reflects a policy determination 
that a single city attorney is responsible for all legal matters involving the 
city and that the city is a single municipal corporation with responsibility for 
its operations divided among various officers, none of whom is given the 
power to act independently of the city. As a result, neither the mayor nor 
the city council, independent of the city itself, established an attorney
client relationship with the city attorney by seeking legal advice . .. 
because neither had the potential to become the city attorney's client 
against the other. The city attorney does not represent the city council or 
the mayor; in advising the council and the mayor, the city attorney 
represents the municipal corporation as an indivisible unit. There is no 
attorney-client relationship formed with the component parts, because the 
component parts cannot function as independent entities .. . . 

ld. at *14-15. 

3 
The City of Prosperity may be a fictional city that the Attorney General utilized to provide a legal opinion 

regarding the facts the opinion address. 
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There are circumstances in which a City department or official may become an 
independent client of the City Attorney, when "the constituent sub-entity or official 
possesses the authority to act independently of the main entity and if the entity's 
attorney is asked to represent the constituent sub-entity or official in its independent 
capacity." State Bar Opn., supra, at *7. For example, certain City officials or boards 
and commissions may have authority to act independently regarding certain matters. 4 

With respect to the Councilmembers, however, no such independent authority exists. 
The Council is "the governing body of the City" and it "exercise[s] the corporate powers 
of the City . .. . " Charter§ 207. The Council conducts its business through regular or 
special meetings at which a minimum of five members must be present to constitute a 
quorum. Charter§§ 208 and 209. The Council can act only by passing resolutions, 
ordinances, or motions. I d., § 210. No individual member of the Council has authority 
under the Charter to bind the City independently of the Council, and the City Attorney 
cannot represent an individual Councilmember on an independent basis.5 

Nor can the City Attorney ever act as personal counsel to an individual member 
of the Council. The City Attorney is bound by law to represent the City, and the Rules of 
Professional Conduct prohibit her from representing another client, including an 
individual Councilmember, on any matter when the individual's interests are or may be 
adverse to the City, at least without the City's express consent. 6 Rules Prof. Conduct, 
rule 3-310(C); Civil Service Com. v. Super. Ct., supra, 163 Cal. App . 3d at 78-79 

4 The determination needs to be made on a case-by-case basis in consultation with the City Attorney. 
Examples include the Civil Service Board's independent authority to render final disciplinary decisions on 
employee grievances that are appealed to the Board and its authority to approve classifications and 
exempt them from the civil service system; and the Police and Fire Retirement System Board's exclusive 
authority to control the administration and investment of the retirement fund . The City Administrator also 
has independent authority to make disciplinary decisions involving employees under her jurisdiction (City 
Charter section 503) and thus may hold the attorney-client privilege concerning legal advice related to 
such disciplinary matters in light of City Charter sections 207 and 218. City Charter section 207 provides 
that the Council has no administrative powers. City Charter section 218 prohibits Council/ individual 
Councilmembers' interference in administrative affairs, including prohibiting the Council and any 
Councilmember from in any manner taking part in the appointment or removal of officers or employees in 
the administrative service of the City. 

5 Thus the following circumstances do not create a conflict for the governmental attorney: "a 
disagreement between a governmental entity and its constituents, or between constituents of the entity; a 
conflict can occur only in the unusual situation of a constituent or official with this independent right of 
action that might require the attorney 'to choose between conflicting duties . ... "' State Bar Opn ., supra, 
at *8, quoting Anderson v. Eaton, 211 Cal. 113, 116 (1930). 

6 Informed consent is required if the interests of two current clients are or may become adverse, but such 
consent is not sufficient if the two clients are directly adverse in litigation; in that situation, the attorney is 
disqualified from representing either. Rules Prof. Conduct, rule 3-310, Discussion ("There are some 
matters in which the conflicts are such that written consent may not suffice for non-disciplinary 
purposes."). 
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(county counsel disqualified from representing the independent county civil service 
commission because litigation between the commission and the county could ensue 
and counsel cannot represent a client with interests directly adverse to another current 
client). 

Because the City is the client, the attorney-client privilege extends to 
communications between the City Attorney and City officials in their official capacities . 
Thus the City Attorney can assert the privilege to prevent disclosure to those outside the 
City of a confidential communication to a City official in that City official's official 
capacity. For example, in 71 Ops. Cal. Atty. Gen. 255, 259, fn.2 (1988), the California 
Attorney General concluded that a city attorney for a charter city could provide advice to 
a member of the city council regarding his or her conflict of interest disclosures under 
the guise of the attorney-client privilege because doing so protected the interests of the 
city. 

Given that the City Attorney's communications with individual members of the 
Council in their official capacity are covered by the attorney-client privilege, the City 
Attorney has a legal and ethical obligation to preserve the confidentiality of those 
communications. Charter§ 401 (6) (the City Attorney "shall assert and maintain the 
attorney-client privilege pursuant to state law"); Rules Prof. Conduct, rule 3-1 00; Cal. 
Bus. & Prof. Code§ 6068(e) (attorney's duty to "maintain inviolate the confidence, and 
at every peril to himself or herself to preserve the secrets, of his or her client.")_; see,_ 
e.g., 84 Ops. Cal. Atty. Gen. 71 (2001) (state whistleblower statutes do not override 
government attorneys' ethical and statutory obligations to maintain client confidences). 
Accordingly, the City Attorney's Office maintains the confidentiality of advice it provides 
to individual members of the Council until such time as the Council has a need to know 
the advice. 

Only the client can waive the attorney-client privilege. Rules Prof. Conduct, 
rule 3-1 OO(A) and Discussion Note [1] (a "fundamental principle in the client-lawyer 
relationship [is] that, in the absence of the client's informed consent, a member must not 
reveal information relating to the representation."); Cal. Evid. Code§ 954 ("the client, 
whether or not a party, has a privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between client and lawyer .... "). Here, the 
client is the City, acting through the Council. Thus the City Attorney cannot waive the 
attorney-client privilege at the request of an individual Councilmember, even if the 
privileged communication was with that Councilmember. Instead, the waiver must be 
approved by the Council itself. See People ex ref. Lockyer v. Super. Ct. (Pfling), 
83 Cal. App. 4th 387, 398 (2000), disapproved on other grounds People ex ref. Lockyer 
v. Super. Ct. (Laff), 25 Cal.4th 703 (2001) (assistant district attorney has no right to 
assert the attorney-client privilege, which belongs to the District Attorney as to any 
statements the assistant district attorney made in the course of his/her employment). 
Absent express informed consent (e.g ., a formal action by the Council at a duly noticed, 
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public meeting where the item is on the agenda\ under the Charter, the Rules of 
Professional Conduct, and Business Code section 6068, the City Attorney is bound to 
maintain the confidentiality of her discussion with the individual Councilmember. 

B. Only the City Council can authorize disclosure of confidential 
closed session reports/writings and discussions/legal advice 

The Ralph M. Brown Act8 (the "Brown Act") , commonly referred to as California's 
open meeting law, and Oakland's Sunshine Ordinance9

, govern meetings the Oakland 
City Council and other local legislative bodies conduct. The Brown Act and Sunshine 
Ordinance establish the balance between public access to meetings of multi-member 
public bodies and the need for confidential debate, and information gathering by 
imposing an "open meeting" requirement on local legislative bodies. (Gov. Code§ 
54953 (a); Boyle v. City of Redondo Beach, 70 Cai.App.4th 1109, 1116 (1999).0akland 
Municipal Code Chapter 2.20 

Closed sessions are a specific exception to the open meeting requirements. The 
Brown Act provides that "a person may not disclose confidential information that has 
been acquired by being present in a closed session .. . to a person not entitled to 
receive it, unless the legislative body authorizes disclosure of that confidential 
information ." (Gov. Code§ 54963(a) .) The Brown Act defines "confidential information" 
as "a communication made in a closed session that is specifically related to the basis for 
the legislative body of a local agency to meet lawfully in closed session ." (Gov. Code 
§54963(b).) 

Thus, individual City officials, including Councilmembers, the Mayor, City 
Administrator, City Attorney, and other City officials and employees, must maintain the 
confidentiality of closed session reports and discussions/legal advice and not disclose 
this information to any person who is not entitled to receive it. Kleitman v. Superior 
Court, 74 Cai.App.4th 324, 334 (1999); 76 Ops.Cai.Atty.Gen. 289,290 (1993) . Only the 
Council can authorize the disclosure of such confidential information and it must do so 
by passing a motion or resolution in open session waiving the privilege. 

7 
The Council may be entitled to discuss the question of granting a waiver in closed session when such 

discussion could prejudice the City in "pending litigation" as that term is defined in the Brown Act, or when 
the waiver pertains to legal advice the Council has authority to discuss in closed session under the Brown 
Act real property or other exceptions. But the Council must take action to grant a waiver in open session. 

8 Gov. Code§ 54950 et seq . 

9 Oakland Municipal Code Chapter 2.20. 
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The Brown Act's requirement to maintain the confidentiality of closed session 
written and oral communications is enforceable in a number of ways including but not 
limited to : 

• Injunctive relief to prevent the disclosure of confidential information. 

• Disciplinary action against an employee, who has willfully disclosed 
confidential information in violation of this requirement, provided that 
the employee is given notice or training regarding the confidentiality 
requirement. 

• Referral of a member of a legislative body who has willfully disclosed 
confidential information to the grand jury. 

(Gov. Code§ 54963(c).) Plaintiff also is entitled to recover attorney's fees under the 
Brown Act if s/he prevails. 

Additionally, both Oakland's Government Ethics Act10 ("GEA") and state law 
prohibit disclosure of confidential information. 

The GEA prohibits disclosure of confidential information for personal advantage, 
private interest or pecuniary gain. OMC section 2.25.040(0) provides: 

Confidential Information. A Public Servant shall not willfully and knowingly 
disclose for pecuniary gain, personal advantage or private interest, to any other 
person, confidential information acquired by him or her in the course of his or her 
official duties. 

The GEA provides administrative, civil, criminal and other penalties for violations. 
(OMC section 2.25.080(C).) Penalties include but are not limited to the following: 

• Criminal Penalties- It is a misdemeanor to knowingly or willfully violate any 
provision of the GEA. Any person who knowingly or willfully causes any other 
person to violate any provision of the GEA, or who aids and abets any other 
person in the violation of any provision of the GEA, shall be liable under the 
provisions of the GEA. 

10 Oakland Municipal Code Chapter 2.25. 
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• Lobbyist/City Contractor Prohibitions - No person convicted of a misdemeanor 
under the GEA shall act as a lobbyist or as a City contractor for a period of 
four years following the date of the conviction unless the court, at the time of 
sentencing, specifically determines that this provision shall not be applicable. 

• Civil Penalties. Any person who intentionally or negligently violates any 
provision of the GEA shall be liable in a civil action brought by the Public 
Ethics Commission or by the City Attorney for an amount up to $5,000.00 per 
violation, or up to three times the amount the person failed to report properly 
or unlawfully contributed expended, gave or received, whichever is greater. 

• Administrative Penalties. Any person who violates any provision of the GEA 
shall be liable in an administrative proceeding before the Public Ethics 
Commission held pursuant to the Commission's Complaint Procedures. The 
Commission may impose administrative penalties in an amount up to five 
thousand dollars ($5,000.00) per violation, or up to three (3) times the amount 
the person failed to report properly or unlawfully contributed, expended, gave 
or received, whichever is greater. In addition to administrative penalties, the 
Commission may issue warnings to or require other remedial measures. 

• Injunctive Relief. The Public Ethics Commission, City Attorney, or any 
individual residing within the City may sue for injunctive relief to enjoin 
violations or to compel compliance with the provisions of sections 2.25.040 
(conflicts of interest and personal gain),_2.25.050 (leaving public office 
"revolving door" restrictions), 2.26.060 (perks of office and misuse of City 
resources or position for private gain) and_2.25.070 (fair process- bribery, 
payment for office or appointment) of the GEA. 

The California Government Code makes it a misdemeanor for a public officer or 
employee to disclose confidential information for pecuniary gain or use confidential 
information for pecuniary gain . Section 1 098(a) reads: 

Any current public officer or employee who willfully and knowingly 
discloses for pecuniary gain, to any other person, confidential information 
acquired by him or her in the course of his or her official duties, or uses 
any such information for the purpose of pecuniary gain, is guilty of a 
misdemeanor. 
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VI. Conclusion 

The City Attorney represents the City and its officials in their official capacities. 
The City Attorney advises individual Councilmembers regarding myriad legal issues 
pertaining to potential legislation and/or litigation, their responsibilities under the City 
Charter, conflict of interest rules and other laws and often provides them confidential 
advice that is protected by the attorney-client privilege; however, the City Attorney does 
so as counsel to the City, not as an attorney to Councilmembers in their private 
capacities. The City holds the attorney-client privilege as to such communications, and 
only the Council is authorized to waive that privilege. As a result, the City Attorney is 
bound to maintain the confidentiality of such communications, even if an individual 
Councilmember requests that the City Attorney disclose the City Attorney's advice to the 
member's personal attorney or other member of the public, or to a City board or 
commission. 

A City official, other than a Councilmember, or a City department, board or 
commission may become an independent client of the City Attorney, but only when the 
constituent sub-entity or official possesses the authority to act independently of the main 
entity. These determinations need to be made on a case-by-case basis . 

Finally, only the Council can authorize disclosure of confidential closed session 
reports and discussions/ legal advice, and it may do so only by passing a motion or 
resolution in open session . 

2100308v2 

Very truly yours, 

~OJ~· 
BARBARA J. PARKER 
City Attorney 


